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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
vs.

:
:

Case No.

971655-CA

:
Priority No. 2

MARVIN JEAN-JACQUES,
Defendant/Appellant.

:
:
BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS
Defendant appeals his conviction for possession of a controlled substance, a third
degree felony, in violation of Utah Code Ann. § 58-37-8 (1998), in the Fifth Judicial
District Court, in and for Iron County, State of Utah, the Honorable J. Philip Eves,
presiding. This Court has jurisdiction of the appeal pursuant to Utah Code Ann. § 782a-3(2)(e) (1996).
STATEMENT OF THE ISSUES ON APPEAL AND
STANDARDS OF APPELLATE REVIEW
1. Whether defendant may appeal the denial of a motion to withdraw his guilty
plea when defendant made no such motion to the trial court, and no ruling on the issue
was obtained.
2. If such a motion was made, was it timely?

There is no trial court ruling, and thus no applicable standard of review for these
issues.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. § 77-13-6 (1994):
Withdrawal of plea.
(1) A plea of not guilty may be withdrawn at any time prior to conviction.
(2) (a) A plea of guilty or no contest may be withdrawn only upon good cause
shown and with leave of the court.
(b) A request to withdraw a plea of guilty or no contest is made by motion and
shall be made within 30 days after the entry of the plea.
(3) This section does not restrict the rights of an imprisoned person under Rule
65B, Utah Rules of Civil Procedure.
STATEMENT OF THE CASE
On February 10, 1997, an Information was filed charging defendant with two
counts of unlawful possession of a controlled substance, a third degree felony, in
violation of Utah Code Ann. § 58-37-8 (1998) (R.2). Pursuant to a plea bargain,
defendant pled guilty to Count One of the Information, and Count Two was dismissed
(R.52). On November 3, 1997, the trial court sentenced defendant to serve 0-5 years
in Utah State Prison (R.56).
STATEMENT OF FACTS
Defendant was charged with two counts of unlawful possession of a controlled
substance. At the preliminary hearing, defendant asked to represent himself in this
case, and the trial court determined that he was competent to do so, appointing stand-by
2

counsel to assist defendant as required (R. 116:6, 17). On the date set for jury trial,
July 31, 1997, defendant plead guilty to one count of unlawful possession of a
controlled substance. As part of the plea agreement, the prosecutor agreed to dismiss
the second count. In addition, the prosecutor agreed that he would concur with the
final recommendation of the report to be prepared by Adult Probation and Parole
(AP&P). The dialogue during the change of plea hearing concerning this agreement
was as follows:
THE COURT: Okay. Mr. Burns, as I understand it, has only committed that he
will make the same recommendation that Adult Probation and Parole makes after
they complete the presentence investigation report. Is that the way you
understand the agreement?
THE DEFENDANT: Partially.
THE COURT: Well MR. BURNS: For the record, you Honor, that's what's in paragraph eleven.1
That's all I've agreed to do. As I think the Court has explained to him earlier, if
their recommendation is light, I would concur with the light. If it's strong, I
would concur with the strong. I would concur with the medium. And as your
Honor as [sic] stated, that's only a recommendation to you, the final decision
maker.
THE DEFENDANT: So, in other words, if they want to put me in prison, you'll
go along with the prison?
MR. BURNS: Then I concur with the recommendation of prison. You have
bound me. As I told you on the telephone yesterday, if you have a criminal

1

Although a written plea agreement was apparently prepared, no such document
was executed or entered into the record (R.105).
3

record and they recommend something light, as I often do, I could stand up and
say, "No. I think Mr. Jean-Jacques should go to prison. I don't agree with their
recommendation."
In this case, I'm saying whatever they recommend, that's what the State
of Utah prosecutor will concur with. That's it. Nothing more and nothing less.
Hearing Transcript, pp. 23-4 (R.116). Following defendant's guilty plea, a sentencing
hearing was scheduled for September 22, 1997 (R. 116:37). On September 19, 1997,
AP&P sought an extension of time in which to complete the presentence report, due to
the fact that the agent assigned to the case had not been able to obtain copies of the
police reports (R.53). The sentencing was then rescheduled for November 3, 1997
(R.55).
At the sentencing hearing, defendant continued to represent himself, but was
assisted by stand-by counsel (R. 110). Defendant told the trial court that during his
conversation with the AP&P agent preparing his presentence report, the agent stated
that he had contacted the prosecutor and asked for a sentencing recommendation, and
that the prosecutor had recommended a prison sentence. Defendant also told the trial
court that he asked the agent whether the prosecution's recommendation carried a lot of
weight in determining what AP&P would recommend to the court, and the agent told
defendant that it did (R.103, 106).
In response, the prosecutor explained to the court that he had been contacted by
the AP&P agent, but before asking him for a recommendation, the agent told him that
due to defendant's background and the facts of the case, AP&P would be
4

recommending a prison sentence. The prosecutor simply concurred in that
recommendation after being informed of it (R.95, 106). The trial court reviewed the
videotape of the change of plea hearing in order to find out the specific terms of the
plea agreement, and informed defendant that it did not appear that there had been a
violation of the plea agreement, since the prosecutor had not agreed to stand silent or
not to discuss the case with AP&P, only to be "bound" by AP&P's recommendation
(R.104).
The trial court then sentenced defendant to a 0-5 year prison term. Immediately
thereafter, defendant stated that he wanted to withdraw his plea, based upon his
assertion that the prosecutor violated the plea agreement (R.88). The court did not
respond directly to defendant's statement, but informed defendant that "if you want to
file a motion to withdraw your plea, file a motion to withdraw your plea." (R.87).
SUMMARY OF THE ARGUMENT
Defendant cannot challenge the trial court's refusal to allow him to withdraw his
guilty plea because he never made a motion to withdraw his plea, and the court never
denied such a motion. Although the court invited defendant to file a motion to
withdraw if he desired to do so, no motion was filed, and no evidence or argument was
presented on the issue. In addition, even if defendant had elected to file a motion to
withdraw his plea, the time allowed for such a motion had passed, and the trial court
would not have had any jurisdiction to consider the issue.
5

ARGUMENT
POINT I
DEFENDANT MAY NOT CHALLENGE ON APPEAL THE
VALIDITY OF HIS GUILTY PLEA, AS NO MOTION TO
WITHDRAW HIS PLEA WAS FILED IN THE TRIAL COURT,
AND NO RULING ON SUCH A MOTION WAS OBTAINED
The record of the sentencing hearing indicates that although defendant at one
point expressed a desire to withdraw his guilty plea, no motion to withdraw the plea
was ever made, no evidence was presented with regard to the alleged factual basis for
such a motion, and no ruling on the issue was sought from the trial court. This lack of
a record prevents this Court from considering the issues raised by defendant in this
appeal.
First, defendant never actually made a motion to withdraw his plea. As
indicated by the trial court's explicit invitation at the close of the sentencing hearing to
defendant to file such a motion if desired (R.87), the trial court did not consider
defendant to have made a motion, and defendant was therefore aware that, if he
intended to obtain a ruling on his expressed desire to withdraw his plea, the trial court
required that a motion be filed. Thus, the issue of whether defendant should be
allowed to withdraw his plea, which is discretionary with the trial court, was never
presented to the trial court for a ruling, and therefore cannot be considered on appeal.
See Hart v. Salt Lake County Comm'n, 945 P.2d 125 (Utah App. 1997) ("To preserve a
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substantive issue for appeal, a party must first raise the issue before the trial court. A
matter is sufficiently raised if it is submitted to the trial court, and the court is afforded
an opportunity to rule on the issue."), quoting West One Bank, Utah v. Life Ins. Co.,
887 P.2d 880 (Utah App. 1994).
Second, assuming, arguendo, that defendant made an adequate attempt to raise
this issue of whether he should be allowed to withdraw his plea, he never obtained a
ruling on such a request. The trial court's only action with regard to the issue of the
validity of defendant's guilty plea was to invite him to file a motion. In order to
preserve an issue for appeal, it is the party's responsibility to obtain a ruling on the
issue from the trial court. Broberg v. Hess, 782 P.2d 198, 201 (Utah App. 1989)
("When there is no indication in the record on appeal that the trial court reached or
ruled on an issue, this court will not undertake to consider the issue on appeal."), citing
State v. Pacheco, 778 P.2d 26 (Utah App. 1989); State v. Ortiz, 782 P.2d 959 (Utah
App. 1989) ("without a record of a ruling below, we cannot review the trial court's
alleged error").
In addition, although defendant objected to the alleged actions of the prosecutor
in discussing defendant's sentence with the AP&P agent, this objection is insufficient to
form the basis for a motion to withdraw a plea for three reasons. First, the trial court
examined the transcript of the hearing where the prosecutor's promise was made, and
determined as a matter of fact that, under the terms of the agreement, the prosecutor
7

was entitled to offer a recommendation to the AP&P agent, since the plea agreement
only restricted the prosecutor's actions in making a recommendation to the trial judge at
the sentencing hearing (R.104). This factual conclusion is not challenged by
defendant,2 and the record supports the trial court's ruling (R. 116:23-24).
Second, even if it is assumed that it would have been a violation of the plea
agreement for the prosecutor to have made an independent recommendation to AP&P,
there is no evidence in the record that such occurred. Defendant never presented any
evidence to the trial court regarding the grounds for his claim that the plea agreement
was violated, and never sought to do so. There is, therefore, no evidence in the record
regarding what the prosecutor did or did not say to the AP&P agent. Rather, the
record of the sentencing hearing contains only defendant's non-evidentiary hearsay
assertions about what he claims to have been told by the AP&P agent during a
conversation, and this assertion was directly contradicted by the prosecutor.3
2

Defendant questions only whether the terms of the agreement were deceptive in
some way, asserting that the prosecutor was able to deprive defendant of the benefit of
his bargain by causing AP&P to make a recommendation which he was precluded from
making directly. However, there is no basis for finding that AP&P would simply
parrot a prosecutor's recommendation, and the trial court noted that a prosecutor's
recommendation for a prison sentence is "frequently" not followed by AP&P in making
its sentencing recommendations (R.102).
3

The prosecutor denied having made any independent recommendation
regarding sentencing to the AP&P agent. The prosecutor asserted that he only
concurred with what the agent told him would be AP&P's recommendation (R.95,
106). Thus, the only non-hearsay assertion regarding the prosecutor's actions
constitutes a direct denial of the asserted factual grounds for defendant's argument.
8

Accordingly, there was no evidentiary basis for the trial court to have considered a
motion to withdraw defendant's plea, even if such a motion had been filed. Tolman v.
Winchester Hills Water Co., 912 P.2d 457 (Utah App. 1996) ("The 'mere mention' of
an issue without introducing supporting evidence or relevant legal authority does not
preserve that issue for appeal.") quoting State v. Brown, 856 P.2d 358, 361 (Utah App.
1993).
Finally, even if defendant had properly proved that there had been a violation of
the plea agreement, he has failed to even argue why that would constitute a justification
for withdrawing his plea, either to the trial court or to this court on appeal. If a
prosecutor violates a plea agreement, the defendant is only entitled to specific
performance of the agreement, which in this case would presumably be preparation of a
new presentence report and/or resentencing before another judge. Such relief would
provide full relief for his claimed injury. State v. Garfield, 552 P.2d 129 (Utah 1976)
(denial of defendant's motion to withdraw his plea upheld; if plea agreement had been
violated, defendant would only be entitled to specific performance of the prosecutor's
promise to recommend probation).
Accordingly, defendant's failure to make a motion to withdraw his plea and
support such a request with evidence and argument prevents this court from reaching
the issue.

9

POINT II
THE TRIAL COURT HAD NO JURISDICTION TO CONSIDER A
MOTION TO WITHDRAW DEFENDANT'S GUILTY PLEA AT
THE TIME OF THE SENTENCING HEARING
Defendant's ability to withdraw his guilty plea is governed by Utah Code Ann. §
77-13-6(2)(b) (1994), which provides that "A request to withdraw a plea of guilty or no
contest is made by motion and shall be made within 30 days after the entry of the plea."
This 30-day requirement is "unconditional, jurisdictional," and the court may not
consider any motion to withdraw a plea that does not comply with the time limit. State
v. Price, 837 P.2d 578 (Utah App. 1992).4
Defendant pleaded guilty to Count One of the Information on July 31, 1997, and
does not claim to have made a request to withdraw this plea until November 3, 1997.
Accordingly, the trial court was without jurisdiction to consider his request, even if it
had been properly made.
Defendant acknowledges that this time limit precludes him from seeking to
withdraw his plea, but asserts in a footnote to his brief that it should not be applied in
this case because his "right to withdraw his plea does not even arise until the States

4

Defendant questions the State's ability to argue this issue on appeal, asserting
that the State failed to raise the issue in the trial court. Brief of Appellant, p. 6, n.2
However, as indicated above in Point I, no argument on any issue was made by
anyone, since no motion was filed, and, in any event, this jurisdictional issue may be
raised at any time, even on appeal. Price, 837 P.2d at 583-84.
10

breach of the plea agreement, which occurred at the time of sentencing." Brief of
Appellant, p. 6, n. 2. Defendant cites only to Berry v. Beech Aircraft Corp., Ill V.2d
670, 684-85 (Utah 1985), suggesting that the jurisdictional time limit of section
77-13-6(2)(b) is unconstitutional as a "statute of repose." However, this bare assertion
is not supported by any substantial argument, and should therefore not be considered by
this Court on appeal. See State v. Thomas, 361 Utah Adv. Rep. 3, 4 (Utah 1999)
(refusing to address issue when brief omitted substantive analysis and provided only
"superficial citation to authority and cursory legal analysis"); State v. Bryant, 965 P.2d
at 548-49 (Utah App. 1998); State v. Bishop, 753 P.2d 439, 450 (Utah 1988) (the court
is "not simply a depository in which the appealing party may dump the burden of
argument and research"). See also Utah R. App. P. 24(a).
However, even if the court were to consider this argument, Berry does not apply
for several reasons. First, Berry held unconstitutional a statute of limitations under the
open courts provision of the Utah Constitution because it precluded a plaintiff from
seeking any form of relief for an injury which arose after the statute of limitations had
already run. Defendant has not made any argument to why the open courts provision
would be applicable to a motion to withdraw a guilty plea, a provision which by its
terms protects only access to the courts in order to seek a civil court "'remedy by due
course of law' for injury to 'person, property, or reputation.'" Berry, 111 P.2d at 674.
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In addition, defendant has failed to show that the basis for his motion to
withdraw his plea did not, in fact, arise until after the 30-day time limit had run; his
motion to withdraw, if it had been made, would have been based upon facts which
defendant claims to have learned during a conversation which he had with the AP&P
agent, who allegedly told him that the prosecutor had made a sentencing
recommendation. There is nothing in the record to indicate when that conversation
took place, and defendant is asking this court to simply assume that it did not happen
until after the 30-day limit had passed.
Finally, the Supreme Court's ruling in Berry that a statute of limitations was
unconstitutional was based upon the fact that the plaintiff had been left without any
form of relief whatsoever for a tortious injury. 717 P.2d at 680. In this case, a finding
that the prosecutor had violated the plea agreement would not necessarily even form a
basis for withdrawing a plea, even if such a motion had been timely made. Rather, as
noted above, defendant could have sought specific performance of the plea agreement,
which would provide full relief for his claimed injury. State v. Garfield, 552 P.2d 129
(Utah 1976).
There simply is no basis for ignoring the jurisdictional time limit for making a
motion to withdraw defendant's guilty plea under the facts of this case. See State v.
Irwin, 924 P.2d 5, 11 (Utah App. 1996) (expiration of time limit for withdrawing plea
did not provide 'exceptional circumstances' for appellate court to ignore defendant's
12

failure to object to prosecutor's violation of plea agreement by making a sentencing
recommendation).
CONCLUSION
For the reasons stated, defendant's conviction should be affirmed.
RESPECTFULLY SUBMITTED t h i s ^ day of May, 1999.
JAN GRAHAM
Attorney General

KEITH WILSON
Assistant Attorney General
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00111
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Defendant is present.

JUDGE EVES:

1

DEFENDANT: Your Honor.

1

Yes.

JUDGE EVES:

j

DEFENDANT: Can I have one of these handcuffs loosened up?
Why?

JUDGE EVES:

I

DEFENDANT: I've got some paperwork I need to...

I

I think you can handle it, Mr. Jean-

JUDGE EVES:

I

Jacques.
DEFENDANT: Okay
We have a podium that to work from.

JUDGE EVES:

Just

rest your papers there, you should be able to work through
it.

Mr. Holm is present as stand-by counsel for Mr. Jean-

Jacques.

This matter is on for sentencing.

Mr. Jean-

Jacques, have you read the pre-sentence addendum in your
case?
DEFENDANT: Yes.
The answer is what?

JUDGE EVES:

DEFENDANT: Uh, yes I have, Your Honor.
All right, we are ready for sentencing.

JUDGE EVES:

Do you wish to say anything, Mr. Jean-Jacques, before you
are sentenced?
DEFENDANT: Your Honor, I would like you to look at this
report.
JUDGE EVES:

What report is that?

DEFENDANT: Uh, itfs from Judge Memmott.
JUDGE EVES:

Have you shown that to counsel?
REBECCA J . HYDE, (^35) < 6 7 3 - £ 2 0 4
761 North Valley View 857, S t . George, Utah 64-770

00110

3

DEFENDANT: You should have a copy of it.
JUDGE EVES:

Well, when you seek to introduce a

document into Court, you've got to show it to the other
side, whether hefs got a copy or not.

We all need to know

what you're talking about.
DEFENDANT: Oh, okay.
JUDGE EVES:

All right, I've read that Jail Commitment.

Anything else you'd like to say?
DEFENDANT: Your Honor, there's a couple of points that I
think is very critical.

Urn, first of all, AP&P

recommended prison for the Defendant.

There was a couple

of things on there that AP&P, I feel, deliberately did not
include that could have benefited the Defendant as his
life continues.

You know, they say the Defendant had

criminal behavior or violent behavior, or whatever they,
AP&P included on there.

When the Judge looked at that, he

looked at the report and I indicated to him not only that,
but there was two diagnostic reports on the sentencing
that AP&Pdid not include in it. And that was the
vocational rehabilitation and also they did an evaluation.
Both of them said the Defendant had a hyperactive disorder
and then he had a moderate depression and that, they feel
that by putting the Defendant on some type of medication,
they would really help the Defendant with his school and
work and normal activities that would help the Defendant.
And then he also, Drug Court also included another
REBECCA J. HYDE, (-435) 673-6204.
761 North Valley View 857, St. George, Utah &AT70
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psychiatric report and when I explained that to the Judge,
he looked at me and he said there's nothing in this report
that indicates the Defendant has any kind of prior violent
or whatever behavior that he has. He went back to his
chambers about ten minutes, looked at the report and when
he came back and asked the prosecutor, do you have any
substantial claim to that fact, to that effect?

The

prosecutor said no, Your Honor.
JUDGE EVES:

What proceedings are you talking about?

DEFENDANT: That was in Judge Memmott's Court.

I'm just

indicating that a lot of the stuff AP&P's got on there is
not true.
JUDGE EVES:

Okay.

DEFENDANT: And so finally, the Judge asked him.
JUDGE EVES:

Well, so what happened after, in front of

Judge Memmott?

What is relevant to that issue as to what

AP&P says is true or not?

Do you have witnesses you

intend to call to show that it's not true?
DEFENDANT: No, because AP&P conducts their report
basificaly, but I do know one thing that kind of scares
me.

When I had a chance to talk to AP&P when I was down

here, I guess they said that they talked to Scott Burns
and asked what was his recommendation.
JUDGE EVES:

That's right.

DEFENDANT: And Scott Burns said that he recommended prison.
And I'm sitting there saying, wait a minute, when the
REBECCA J HYDE, (435) 6 7 3 - 6 2 0 4 7<51 North Valley View # 5 7 , S t . George, Utah 54-770
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Defendant plead guilty, part of his plea bargain
arrangements were that he was not to take a stand.
was part of the plea bargain.

That

And if that would be the

case, then why would you wanna recommend prison when
you're not even supposed to take a stand to begin with?
JUDGE EVES:

Good question.

DEFENDANT: And I told you I remember it.
JUDGE EVES:

Good question.

DEFENDANT: And so at this point, I'm asking that, Your
Honor, like I said, I know that I had my problems, and I
do have a drug abuse in the past and I really want to
correct them by going to an in-patient program.

You know,

because I, in my case, it isn't like I hurt anybody.

I'm

the type of person that if I've done something in the
past, you know, I'll pray to the Lord, and ask the Lord to
help me, you know, what can I do to repay this individual?
The only problem is the only victim in this case is me.
And uh, I want to be able to go ahead and to be productive
some day, you know, and to society and try and get my life
in order.

And, I'd just want to be in, live in a in-

patient program and continue with a drug course sentencing
and I think that would help me mentally and emotionally.
JUDGE EVES:

Anything else?

DEFENDANT: No, Your Honor.
JUDGE EVES:

Mr. Holm, I don't know if you have

anything to say.

Do you?

REBECCA J. HYDE, (435) (673-8204.
761 North Valley View 857, S t . George, Utah SAT70

6

MR. HOLMS: I haven't even had the benefit of reviewing the
reports, Your Honor.

I didn't receive a copy.

I don't

know if Mr. Jean-Jacques wants me to review that and
comment or, I haven't had a chance to do that.
JUDGE EVES:

Mr. Jean-Jacques?

DEFENDANT: The only way, uh, I think the only important,
uh, it depends, uh, if he finds there was something in
that pre-sentencing report, something that he might have
finds puzzling, thin I ph, then I'll be glad to go over
with Mr. Jim, part if necessary.
JUDGE EVES:

Mr. Burns, is there anything that you'd

like to say?
MR. BURNS: Only that in paragraph eleven, Your Honor, of
the plea agreement, I agreed to concur with the
recommendation of Adult Probation and Parole.

I received,

shortly after Mr. Jean-Jacques' plea of guilty, a call
from Dale Johnson, an investigator with Adult Probation
and Parole.

He informed me that, based upon the

Defendant's prior record, his thorough investigation of
his background, and the facts, circumstances of this case,
that it would be the recommendation of Adult Probation and
Parole that he be committed zero to five.

And by

recommending prison, I believe I concurred after
recommendation was submitted.
JUDGE EVES:

Any response, Mr. Jean-Jacques?
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DEFENDANT: Well, as I stated before, Your Honor, I know
specifically.
(inaudible).

Ifm not retarded, I do have good
I know that when I arranged the plea bargain

with Scott Burns, that he was not to take a stand if the
Defendant was willing to plead guilty to the third degree.
And that was Controlled Substance Storage by driving by
Cedar City, County on the freeway.
JUDGE EVES:

Was a written plea agreement arranged?

MR. BURNS: Uh. . .
JUDGE EVES:

You referred to paragraph eleven.

I

assume that is the
MR. BURNS: I have one in my file, and maybe that is the one
that was proposed, if the Court will recall, the Defendant
did not want to enter into an agreement, then he showed
up, and the jury was waiting. At that point he decided he
did want to plea guilty and uh, I'm not certain that we
had that written agreement or not.

But, my memory is that

the Court took his plea and changed it without
(inaudible).
JUDGE EVES:

I believe that is correct.

I don't

believe it was ever executed or filed with the Court.
Give me just a moment to read the minute entry.

There is

nothing in the minute entry about Mr. Burns agreeing to
remain silent.

That doesn't mean that that wasn't part of

the plea agreement.

It's just that there isn't anything

in the minute entry. And there is no written agreement in
REBECCA J. HYPE, (435) 673-5204
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the Court's file at least that I can locate immediately.
So that means that we're going to have to look at the
video of it to see whether or not there's been a violation
of the plea agreement.
call.

I'll pass the matter a second

We'll take a look at that during the lunch recess.

We'll call it again on second call.

Have a seat back in

the jury box, Mr. Jean-Jacques.

COURT IN RECESS UNTIL SECOND CALL

JUDGE EVES:
Holms.

Present are Mr. Jean-Jacques and Mr.

During the brief lunch recess, Mr. Holms was kind

enough to run the tape to uh, the date that Mr. JeanJacques entered his plea agreement and we were able to
confirm that it was made clear to Mr. Jean-Jacques in the
proceedings that Mr. Burns would concur in any
recommendation made by Adult Probation and Parole.

He did

not, at least not in any part of the tape that I saw,
commit to stand silent at any point.

That doesn't, I

can't see any basis for Mr. Jean-Jacques' opinion that he
was not to say anything to the Probation Department.

I'll

tell you what he agreed to do is be bound by the
recommendation they came up with.

He did not agree that

he wouldn't talk to them, give them his opinion of the
case.
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DEFENDANT: Well, I understand that.

However though, Your

Honor, I feel that if he was just going to go by what AP&P
says, I can understand that.

But for him to sit there and

tell AP&P that he wants to recommend prison, to me that's
not part of the plea bargain because I feel that in the
conversation I had with the PSI Officer is that. And I
asked him, "Well, did the prosecution's input carry a lot
of weight with his recommendation."

And he was very

sarcastic and he says "Well, what do you think?" And I
said "Well, I guess it does."
it does.

And he said "Well, you bet

If the prosecution recommended that you go to

the prison, yes, it carries a big deal more than fifty
percent."

And therefor, I feel that if he's just going to

let AP&P write their recommendation, then let them write
their recommendation.

But, for him to sit there, and then

on the other hand, tell them what he's want to do, then
that's not him, that's not riding on the AP&P's
recommendation.
JUDGE EVES:

Well, are you saying is whatever the

prosecution recommends to AP&P becomes the recommendation
of AP&P?
DEFENDANT: Well, he said that he'll go along with whatever
AP&P says.

I can understand that.

But I don't feel that

if he's going to go with that agreement, I don't feel that
agreement, ya know, uh, I don't feel that he should be
giving AP&P any kind of input.
REBECCA J. HYDE, (435) (673-5204.
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JUDGE EVES:
this.

Okayf let me see if I can kind of clarify

The way Ifm looking at this, okay?

Mr. Jean-

Jacques, you entered into a plea agreement where you said
when Mr. Burns came to Court today, all he could do was
agree to the recommendation made by AP&P?

That was the

deal, wasn't it?
DEFENDANT: Was that, and I thought I recalled that he said
he wasn't going to take a stand, but apparently.
JUDGE EVES:

There was nothing in the record that shows

that he agreed he wasn't going to take a stand.

What he

said was that when he comes to Court, I'm just going to
say whatever AP&P recommends is what I recommend.

Now as

a typical part of preparation of the pre-sentence report,
the Adult Probation and Parole Department contacts the law
enforcement officer involved, the prosecutor, you, your
defense attorney, and everybody gets an opportunity to
give a recommendation, the person who is the alleged
victim, if there is one, they go through a lot of people.
You get to give them recommendations as to who they ought
to contact all of your collateral resources. And they
include their information, their letters, whatever they
send in to in this report so that the Court has a complete
picture of what everybody's feeling is about the case.

I

have very frequently seen circumstances where the
Prosecutor recommends that the Defendant be sent to
prison, but the probation department didn't come back with
REBECCA J. HYDE, (435) £73-5204.
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that recommendation.

Now, if that had happened in this

case, Mr. Burns would have to go by what Adult Probation
and Parole recommended.
his recommendation.

It happens that they agreed with

But, that doesn't mean that that he

could, that he violated the plea agreement.
DEFENDANT: But you also have to understand there's also
there's a lot of racism involved in this so-called AP&P
recommendation.
JUDGE EVES:

I don't understand that.

DEFENDANT: One of the reasons why I'm saying that because
on this, on the AP&P PSI reports, it said that the
Defendant was violent.

I'm sitting here looking through

the records, I've checked through all my history and
everything.

I can't find anything to substantiate that.

Ya know, all these claims about being violent.
JUDGE EVES:

What's that got to do with racism?

DEFENDANT: Well, because they assume that I'm big and I'm
black and all, so therefor, automatically, that makes me a
violent individual.
JUDGE EVES:

Mr. Simmons could probably say the same

thing, only he's a different color.
DEFENDANT: I've seen a lot of reports that these people
done in the past and I've seen how they base their, base
their, based their opinion.

And this is not the first.

But, uh, however, Your Honor, what I'm saying, so let me
clarify this, so basically Scott Burns states for the
REBECCA J. HYDE, (-435) (673-6204
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record that he's going to go by what AP&P says, but yet
when AP&P calls him, what his recommendation is, that he
gets to recommend prison for the Defendant.

Is that

the..?
JUDGE EVES:

That's what, that's right.

DEFENDANT: Is that the clarification I'm getting?
JUDGE EVES:

Because he did not say that he would not

talk to AP&P.

He only said that when he got here he'd

agree with their recommendation, which is the end of their
report.

It doesn't mean that he can't participate in the

process.
DEFENDANT: So in other words, he can tell them.

If AP&P

asks if he wants prison for this individual, he can say
yeah?

Is that the?

JUDGE EVES:

Yeah.

I don't see that there was anything

in the plea agreement that precluded that.

Do you know of

anything that precluded that?
DEFENDANT: Well, don't you find that quite the contrary,
Your Honor?
JUDGE EVES:

No, a plea agreement is an agreement

between the Defendant and the State. And the terms are to
be enforced, but there are no terms that he couldn't talk
to Adult Probation and Parole or express an opinion if
they called him.

All you committed him to do was not to

stand up here in Court and argue contrary to what Adult
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Probation and Parole recommended.

He was bound by what

they said after they completed their report.
DEFENDANT: Well, the last thing I want to say then, if
that's the case then, if I would have known that during
this plea agreement, he was going to tell AP&P do it to
prison, I thought he said when he was going along with
AP&P's recommendation.

I thought that he was just going

to let them handle it.

Let them do what they gonna do and

just wait until, until the report came.

I didn't know

that his input was going to be involved in this.

Okay?

Particularly a very unfavorable input.
JUDGE EVES:

Uh-huh.

DEFENDANT: Okay?
JUDGE EVES:

all right.

DEFENDANT: So therefor, what I'm saying is if I'd known he
was going, if he was intending to do that, I would have
never even, ya known, I mean nobody in their right mind
would have gone on with a plea bargain.

I would have been

better off taking it to trial. And these, these arguments
I think are reasonable all considered.

I don't think they

are unjustified.
JUDGE EVES:

Okay, anything else you want to say?

MR. HOLM: You want me to comment?
DEFENDANT: Yes.
JUDGE EVES:

Go ahead.
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MR. HOLM: He'd like me to comment, Your Honor.
the report.

I've read

I, as indicated earlier, I hadn't had the

chance to review it before.

Urn, there is an indication in

the uh, mitigating aggravating circumstances that the uh,
Mr. Jean-Jacques as a defender is, presents a serious
threat of violent behavior.

I have to agree with him, I

find nothing in the report that would indicate that.
JUDGE EVES:

Where is that noted?

MR. HOLM: That's noted in the aggravating mitigating
circumstances.
JUDGE EVES:

Oh, I see, he checked that box there.

MR. HOLM: Yes.
JUDGE EVES:

Okay, I see.

MR. HOLM: And I've found nothing in the report or
otherwise that would indicate that's the case.
his record here.

I look at

The only marginal violent crime, even

marginally, would be the aggravated burglary there that
would indicate that's the case.

Whether that turns the

tide or not, I don't know, but that, uh, that does appear
to be the case there.

We've got no indication of that.

The other point I'd like to make, Your Honor, is with
regard to his sentencing in Juab County, I guess it was.
DEFENDANT: Davis.
MR. HOLM: Was it Davis County?
DEFENDANT: Uh-huft.
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MR. HOLM: Okay, Judge Memmott sentenced him there.

There

was a recommendation from AP&P at that time that he not,
that he be committed to prison.

After reviewing the

situation, for whatever its worth, Judge Memmott
determined that that wasn't appropriate.

The offenses in

Davis County appeared after the offenses that we're
talking about here.

However, this offense was clearly

stated in the PSI. When this occurred in our county and
Judge Memmott took those factors into account and
determined not to send Mr. Jean-Jacques to prison despite
the recommendation of Adult Probation and Parole.
JUDGE EVES:

Okay.

DEFENDANT: (Inaudible) My last input, Your Honor, I just
want to say a brief one is that uh, there was a lot of
things there was a lot of uh, I mean uh, Judge Memmott
found these reports on there were very flagrant.

It was a

very flagrant report and AP&P..
JUDGE EVES:

What do you mean by flagrant report?

DEFENDANT: There's number one, they did not put on there
the Defendant needed some help.
psychiatric reports.
PSI, was not included.

The Defendant had two

It should have been included in the
It indicated that the Defendant, I

myself, had a hyperactive disorder and that with the
proper help and going to an in-patient and doing a drug
course would help the patient a lot.

It didn't even put,

that's not even on there and like I said, this report,
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like I said, sometimes the way the system set ups. They
gotta make the individual look bad.
nothing to find on his record.

The Defendant had

The only thing I was

arrested in Iron County was having storage and that I had
a few pills in my possession.

Ya know, we happened to be,

we happened to be driving by on the freeway and we got
arrested.

I mean, like I said before, I didn't hurt

nobody, I didn't do nothing wrong to nobody, ya know?

I'm

not saying that I don't have a substance abuse problem.
Ya know, but the way I saw it is they had to make this
report look really bad and they can justify sending the
Defendant to prison.

Ya know, and I, I've just never seen

anything like this before.
JUDGE EVES:

Now do you still have a sentencing pending

somewhere else?
DEFENDANT: In Juab County, the Judge over there told, he
told..
JUDGE EVES:

Mr. Jean-Jacques, answer that question.

DEFENDANT: Yes, I do.
JUDGE EVES:

You have a sentencing somewhere else?

That's Juab County?
DEFENDANT: Yeah.
JUDGE EVES:

And when is that gonna occur?

DEFENDANT: I go down there back at the sixth.

I was

supposed to be at sentence a couple weeks ago, but the
Judge told the PSI officer he wants another PSI done on
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this Defendant because he didn't like, he didn't like what
the AP&P recommendations were on that report.
JUDGE EVES:

Okayf Mr. Burns?

MR. BURNS: Just briefly. Your Honor, again I will state for
the record any recommendation, uh, to Probation and
Parole, as I stated earlier, before I could make any
recommendation, Mr. Johnson informed me via telephone that
given the fact the Defendant had previously been committed
to the Utah State Prison on three separate occasions and
now faced a felony sentencing in this case, also in Juab
County and also in Davis County that his recommendation
would be prison.

That's what I concurred with.

That

recommendation, I don't think that AP&P or this officer of
the Court or anybody has done anything to try and make it
look terrible.
that by himself.

I think that Mr. Jean-Jacques has done
I presume that his ninety conviction of

larceny and robbery and where he was sentenced for zero to
five years after diagnostic evaluation.
himself.

He did it

And in American Fork, he was convicted of

prescription fraud and sentenced to zero to five years in
prison.

And he helped himself again in ninety two when he

was sentenced to one to fifteen years.

You would think

that after those three convictions and parole, uh, he
comes now down to Iron County and is convicted of another
third degree felony.

I think he's earned it all by
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himself and my statement to the Court is that I agree, I
concurred with AP&P.
JUDGE EVES:

As I read the pre-sentence report, it was

clear to me that Mr. Jean-Jacques has wide experience with
the penal system and has repeatedly violated the law
either through theft or through controlled substance
violations which is, of which this is just one of the most
recent.

Urn, Mr. Jean-Jacques1 attitude is that he hasn f t

done anything wrong, hasn't hurt anybody.
obviously has.

Well, he

He stands now convicted..

DEFENDANT: Well...
JUDGE EVES:

Of the crime.

And you understand, Mr.

Jean-Jacques, that the possession of a few pills is a
crime if you don't have a prescription for them, and in
this case, it's a third degree felony.
DEFENDANT: I understand, Your Honor.
JUDGE EVES:

And a person who has a prison record, and

who has been committed several times to State prison, who
has been paroled, can't afford to make those kind of
mistakes.

And you not only made it once, you made it

three times, recently.
DEFENDANT: The last time...
JUDGE EVES:

I'm not asking for a response.

I listened

to you and I'll give you a chance to respond in just a
moment.

I'm telling you what my thinking is and at this

point I'm not asking you to argue it, just to listen.
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the probation department may have made mistakes in this
pre-sentence report-

And one of them obviously is the

reference to your violent history.

As I look through

this, I don't see any evidence of any history of violence
either and none is really cited.

It doesn't appear on

your criminal history that you are violent and I don't
know of any information in this report that says that you
are violent except that they checked that box.

On the

other had, that may have been a mistake, I don't know.
But in any case, it's not going to play a part in the
decision of the Court because I think that you are correct
that your record does not substantiate that point.
However, there are other aggravating circumstances
checked.

That you have established instances of

repetitive and criminal conduct.
argue with that one.

You certainly can't

You have multiple charges pending.

Can't argue with that one.

Urn, that you have a history of

substance abuse, clearly do.

Urn, there are, it seems to

me, plenty of reasons why the probation department would
have recommended that you go to prison and they don't have
anything to do with your race, they don't have anything to
do with your violence.

What I don't understand, Mr. Jean-

Jacques, is what has happened while
prison.

you've been in

Have you been given any opportunity to take any

kind of treatment for your drug problem?
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DEFENDANT: Nof Your Honor, and the prison doesn't care
either.
JUDGE EVES:

Beg your pardon?

DEFENDANT: The prison doesn't care either.

I mean, they

have so many people go in and out, you don't get any of
personal counseling.

You don't get one-to-one counseling,

you don't have nobody working with you, uh, it's
overflowed with the problems over there.

I was never

given the opportunity.
JUDGE EVES:

So, you're telling me that you've never

received any drug counseling in prison?
DEFENDANT: No, I never have.

And see, the last thing that

I want to say is when I was down in Salt Lake...
JUDGE EVES:

No, let me finish my question.

Have you

been given the opportunity for drug counseling in prison?
DEFENDANT: No.
JUDGE EVES:

You mean you couldn't have applied for and

gotten into a class?
DEFENDANT: If there was, if it was made aware, I wasn't
aware of it.

Ya know what I'm saying?

they have, the way they got the, for

I mean, because

what I was in for,

they have me somewhat in the system and they don't have a,
you gotta, there's like a waiting list that you've gotta
get on.
JUDGE EVES:

Did you get on the waiting list?
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DEFENDANT: I put myself on the waiting list, but never get
on it because of the massive people floating in and out,
paperwork getting lost.

You get, you get moved around all

over the prison, back and forth.

You know what I mean?

But the last thing I wanted to say, Your Honor, is this
one lady down in Salt Lake, she di-, she gave me a
psychiatric tesr and she told me that she was going to put
me some a, some kind of a, she said

that I'm very hyper,

she was going to put me on medication to help my
hyperactivity.

She said she knows a lot of people have

got the same kind of problem I do.

And she feels if she

can get me on that medication, she says it will help me
out with my school, my work and anything.

And I've had a

lot of problems and I know that my hyperactivity has
caused me to be in the situation I'm in now.

I feel that

I have to be down and she really wants to help me.

She

told me if I don't get on some kind of medication, she
said I'll, she says I'm the kind of person, I'll be in and
out of jail for the rest of my life.
JUDGE EVES:

Well, you're doing a pretty good job of

that already.
DEFENDANT: Well, I didn't know that, Your Honor.

I didn't

even know what hyperactive disorder was until she told me
and she said that I suffer from moderate depression also.
JUDGE EVES:

Okay, and who is this person?
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DEFENDANT: Her name is Allison.

I don't know her last

name.
JUDGE EVES:

Where is she?

DEFENDANT: She's in Salt Lake.

She works with the Drug

Course, that's what I...
JUDGE EVES:

When did you talk to here?

DEFENDANT: When I was going to Drug Course back, uh, early
part of August.
JUDGE EVES:

Mr. Burns, your response.

MR. BURNS: Just briefly, Your Honor, uh, I've heard the
same story from Mr. Jean-Jacques and would represent to
the Court that it is laughable to assert that while he was
in prison on three separate occasions, he did not have the
opportunity to access drug counseling, drug
rehabilitation, and drug programs.
it.

It's there if you want

I've heard the director say that many times that

rehabilitation is there, we can't force them, we can't
make them, but we can make it available. I would also
assert to the Court that I mean, to hear him assert these
things, again, it is somewhat disturbing.

It is public

record that while Mr. Jean-Jacques was pending in this
case before the Court, a church was robbed in Cedar City,
musical instruments were stolen.

The Defendant was

charged with receiving the stolen property and, and a base
guitar was recovered in Orem, Utah that he had pawned.
Now he has a story for that as well, but, uh, multiple
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charged pending not only in Ogden, not only in Nephi and
not only the one before Your Honor.

But we still have

that felony trial, that bas been set to trial and uh,
having been to prison on three separate occasions, I don't
believe, it is difficult to believe anything this
Defendant stands there and tells us. Uh, he, I concur
with the recommendation, Your Honor.
DEFENDANT: Your Honor, about the receipt of stolen
property.

I'm not going to sit here and make up stories

about the recovery of stolen property.
JUDGE EVES:

Mr. Jean-Jacques, is this case set for

trial?
DEFENDANT: Yes.
JUDGE EVES:

I would strongly suggest that you not make

any statements that could be used against you.

As I have

previously said, there are some inaccuracies in the
probation department's report.

But I don't think they

error the validity of the recommendation.

Urn, even

without any suspicion or hint that Mr. Jean-Jacques might
be violent, there isn't any in the report.

I still feel

that he is a person who has been committed to prison, reseveral times, been on
the law.

parole and now repeatedly violated

As far as I'm concerned, he presents an extreme

danger to the community if he's gonna continue to that,
even though he doesn't view what he does as particularly
bothersome to other people.

I sentence him to serve zero
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to five years in prison.

No fine is imposed.

I will

recommend and ask that the commitment order include the
following language:

That Mr. Jean-Jacques be evaluated to

deturmine whether or not he is hyperactive and whether or
not his can be medicated in some way so as to assist with
that if it f s determined to be a condition that he is
suffering from.

Likewise, that he be evaluated for

depression to see whether or not that's a condition that
he, that ought to be treated.

And lastly, that he be

allowed access to drug treatment as soon as that can
reasonably be accomplished.

Those are my recommendations.

DEFENDANT: Can I say one last thing?
JUDGE EVES:

Uh,

You may.

DEFENDANT: I want to, want to withdraw my, I mean, I well,
(inaudible), I want to withdraw my plea because of what I
feel that uh, Scott Burns renigged on his, on his original
plea bargain, plea bargain, and bargain with the Defendant
and also the Defendant had facts and truth, I've got , I
got proof here that I did not have any involvement with
the so-called, with this receipt of stolen property.
JUDGE EVES:

That case is not, this is not that case.

DEFENDANT: I know, but he's trying to use that to make the
situation look really bad and the sad thing is...
JUDGE EVES:

I have, let me just put your mind at ease

Mr. Jean-Jacques.

That case is still nothing but an

unsubstantiated charge until you've been convicted.

And I
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1
2

don't place any weight on the allegations that you've been
involved in some other charges.

If you've suffered a

3

conviction, then I look at it as a fact accomplished.

4

fact of proof.

5

any weight.

6

DEFENDANT: Okay, and then also, Judge Memmott thought that

7

the Defendant, he recommended drug treatment for the

8

Defendant.

9

got some psychiatric help while he was out there which

10
11
12

A

If it's just a charge, it doesn't carry

He put him on the drug course.

He could have

would have been a lot more effective for the Defendant to
get some really help out there.

And I know I ain't gonna

get no real help at the prison.

You can sit there, I've

seen endless amounts of recommendations judges gave to
13
these people before I got to the Utah State Prison.

I

14
realize I do have a problem and I really want to correct
15
it.

But to have me sent up to prison is not going to do

16
me any good, and the only thing you learn how to be in
17
18

prison is be more violent because you learn how to be in a
violent situation, that's all you are.

19

JUDGE EVES:

20

DEFENDANT: That's all I'm saying.

21

decision because I feel that...

22

JUDGE EVES:

23

withdraw your plea, file a motion to withdraw your plea.

24

If you want to appeal, you file a written notice with the

25

clerk.

Are you?
I want to appeal the

Okay, if you want to file a motion to

I have decided your sentence for today.
R E B E C C A J. HYDE, (4-35) 613-&20A
761 North Valley View 857, St. George, Utah 64770
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Your are committed to the custody of the sheriff to serve
that term, unless or until it is overturned.
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